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LAND LAW: Acquisition of land — Acquisition by State Authority — Land
charged to bank as security for loan — Bank did not get security bargained for —
Whether Land Administrator failed to make memorial of land acquisition —
Whether land authority negligent for failing to cancel issue document of title —
Whether Land Administrator negligent in executing transfer of land — Whether
land authority failed to abide by procedures under ss. 25, 26 and 27 of Land
Acquisition Act 1960 — Whether act of negligence and omission led bank to suffer
losses

TORT: Negligence — Breach of statutory duty — Acquisition of land by State
Authority — Land charged as security for loan — Bank did not get security bargained
for — Whether Land Administrator failed to make memorial of land acquisition —
Whether land authority negligent for failing to cancel issue document of title —
Whether Land Administrator negligent in executing transfer of land — Whether
pleadings of absence of knowledge of land acquisition was misconceived and baseless
— Whether act of negligence and omission led bank to suffer losses

Sometime in 2011, the plaintiff bank granted a loan of RM1,500,000 to one
Ng Ann Seng (‘Ng’) to assist him in the purchase of a piece of land from one
Lukman Hassan (‘Lukman’) and the land was charged to the plaintiff bank
as security for the loan. Ng defaulted on the loan resulting in auction of the
land at the price of RM2,300,000. However, the plaintiff alleged that the
land, which ought to have been secured by the charge in favour of the
plaintiff bank had, unbeknown to it, been progressively acquired by the
Government even before the land was acquired by Lukman. As a result, the
plaintiff did not get the security it had bargained for. The plaintiff contended
that it did not know of the acquisition because of the negligence and breach
of statutory duty on the part of the land authority. There was nothing to alert
the plaintiff that the land had already been acquired. Therefore, the plaintiff
had to refund the deposit to the successful bidder and sought to recover its
losses from the Selangor State Government as it would never get to recover
the loan or any part of the loan from Ng. On the other hand, the defendant’s
defence was that the instruments of transfer and charge were registered after
the defendant was satisfied that they were fit for registration and proceeded
to register the dealing in good faith in the course of carrying out its statutory
and administrative obligations under the National Land Code (‘NLC’). The
issues that arose for the court’s determination were (i) whether the Land
Administrator had breached his statutory duties pursuant to s. 23 of the Land
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Acquisition Act 1960 (‘the LAA’) for failing to make a memorial of the
acquisition of the land; (ii) whether the proper registering authority
negligently endorsed in the register document of title the increment of quit
rent and non-payment of quit rent when the land had been acquired by the
State Authority (‘SA’); (iii) whether the Land Administrator was negligent
for failing to cancel the issue document of title (‘IDT’) which had been
disposed of pursuant to s. 27 of the LAA once it had been returned to the
Land Administrator; (iv) whether the Land Administrator was negligent in
executing the transfer of land from Weng May Sdn Bhd (‘“WM’) to Lukman
and consequently from Lukman to Ng; (v) whether the Land Administrator
was negligent in issuing the new document of title to Lukman and Ng
respectively; and (vi) whether the defendant was liable to the plaintiff to pay
damages for losses suffered and if it was in the affirmative, what was the
amount of damages.

Held (allowing plaintiff’s claim):

(1) The issuance of the three Form Ks would render the three subsequent
dealings null and void. The acquisition process was completed on
6 February 1998 following which there was no land left that could be
dealt with. Hence, there was no question that the three subsequent
dealings, namely, the transfer of the said land from WM to Lukman and
from Lukman to Ng and the charge from Ng to the plaintiff were all void
and ineffective based on the common law maxim nemo dat quod non
habet. (paras 9 & 10)

(2) The defendant’s stand that the procedure prescribed in s. 23 of the LAA
is merely a formality, the non-compliance of which does not amount to
a breach of statutory duty that is actionable for damages suffered by the
aggrieved party, was misconceived. In Ismail Lim Abdullah v. Pesuruhjaya
Tanah Persekutuan & Anor, while the court held that the requirement for
endorsement of the memorial was a formality, the omission to make the
endorsement did not invalidate the acquisition process. In the instant
case, the plaintiff was not seeking an order to invalidate the acquisition
but to hold the defendant liable for negligence and/or breach of statutory
duty. (para 11)

(3) The defendant had also undeniably breached the provisions of ss. 25 and
26 of the LAA and failed to abide by the procedures laid down and had
therefore breached its statutory duties and obligations as alleged. There
was no revision of rent, resurvey and recalculation of rent done as
required by s. 25 nor was a title in continuation issued to the proprietor
for the remaining portion in compliance with s. 26. (paras 12 & 13)

(4) Despite the entire land having already been acquired, the IDT, after the
land was registered in the name of Ng as the proprietor and charged to
the plaintiff as chargee, carried the endorsement that the quit rent
payable had been amended pursuant to s. 101 of the NLC with effect
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from 1 January 2006. This was an act of negligence on the part of the
defendant as quit rent was no longer chargeable upon the complete
acquisition of the subject land. (para 16)

The issuance of the title in continuation to WM on 11 November 1998
despite the complete acquisition enabled it to deal with the subject land.
The dealings could not have been possible had the registering authority
complied with the procedures prescribed in ss. 25, 26 and 27 of the
LAA. This act of negligence resulted in the predicament that eventually
befell the plaintiff as its security was then rendered non-existent and lost
for good. (para 17)

The defendant adduced evidence that the defendant had no knowledge
of the present acquisition process. As this was not pleaded in the
defence, the defendant’s evidence violated the established principle that
the parties are strictly bound by their pleadings. It was noteworthy that
the entire acquisition process was under the purview of the SA and
pursuant to s. 12 of the NLC, both the Land Administrator and the
defendant were appointees of the SA and act as authorised
representatives of the SA in executing the process. Hence, for the
defendant to plead absence of knowledge of the acquisition process was
wholly misconceived and baseless. (para 19)

Sections 5 and 6 of the Government Proceedings Act 1956 could not
provide a good defence to the defendant in the present action. The
sections can only be invoked as a defence if the plaintiff is seeking to
make the government vicariously liable for the tortuous act of its officer
in which event it would be insufficient to merely identify the officer
without joining the officer as a party. This action was not intended to
render the Government vicariously liable for the tortuous acts or
negligence of its officer. (para 19)

The relationship between the plaintiff and its customer would not
exonerate the defendant if there was evidence of negligence and/or
breach of statutory duty/obligations on its part. Hence, whether or not
the plaintiff was negligent in evaluating the ability of the borrower, e,
Ng, to repay the loan was irrelevant to the plaintiff’s pleaded case.
Further, there was no evidence led to prove the allegation of negligence
on the plaintiff in appointing a competent valuer before approving the
borrower’s loan application. The valuation was a normal valuation and
there was no duty on the part of the lender’s valuer to go beyond the title
search at the Land Registry. (paras 21 & 22)

The defendant had issued a third party notice (‘TPN’) against the
documentation solicitors based on the allegation that the plaintiff had
failed to appoint a competent firm of solicitors with sufficient expertise
in handling its legal documentation. However, the TPN had been
successfully set aside by the solicitors and the defendant did not appeal
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against the order. Hence, the issue of negligence by the plaintiff’s
documentation solicitors was a non-issue by reason of res judicata.
(para 23)

(10) The quantum of the plaintiff’s claim as pleaded was not disputed or
challenged by the defendant at the trial. What the plaintiff foreclosed
was an ‘illusory’ or non-existent security which it was unaware of but
the land was sold to the successful bidder at RM2,300,000. If not for the
omission or failure by the SA as pleaded, the plaintiff would have stood
to recover from the proceeds of the debt due from the borrower in the
sum of more than RM1.5 million. The court entered judgment in the
sum of RM1,752,994.83 after having taken into account the auctioneer’s
fee, legal fee and the court deposit. (paras 31 & 32)
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JUDGMENT
Gunalan Muniandy JC:

[1]1 This is an action brought by the plaintiff bank against the Selangor
State Authority wherein the Director of Lands and Mines Selangor was
named as the defendant by virtue of s. 16 of the National Land Code (‘NLC’)
as this is a suit relating to land where liability is sought to be established
against the State Authority. A State Director is as defined under s. 5 of the
NLC.

The Plaintiff’s Case

[2] The essence of the plaintiff’s case pertinent to the instant claim is as
expressed in the witness statement of PW1, an employee of the plaintiff
designated as a specialist in the preventive and credit quality task force at
business banking, as follows:
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Sometime in 2011, the Bank granted a loan of RM1,500,000.00 to one Ng
Ann Seng, the Borrower, to assist him in purchasing a piece of land in
Cheras from one Lukman bin Hassan. On completion of the security
documentation which included a Facility Agreement dated 16/5/2011 and
a Charge on the said land in favour of the Bank, the loan was fully
disbursed. The Borrower then defaulted on the loan and foreclosure
proceedings were then commenced. The land was then auctioned off to
one Ivory Ascent Sdn. Bhd. who successfully bid for the said land at the
price of RM2,300,000.00. However, the land, which ought to have been
secured by the Charge in favour of the Bank, had, unbeknown to the
Bank, been progressively acquired by the Government even before the
land was acquired by the said Lukman bin Hassan. As a result of which,
the Bank did not get the security it had bargained for. The Bank did not
know of the acquisition because of the negligence and breach of statutory
duty on the part of the land authority. In fact, there was nothing to alert
the Bank that the land had already been acquired. Had the bank known
or been alerted that the said land had already been acquired, the Bank
would surely not have granted the loan. The Bank therefore had to
refund the deposit of RM 100,000.00 paid by the successful bidder and
now seek to recover its losses from the Selangor State Government as it
never got to recover the loan or any part of the loan from the Borrower.

The Defence Case

[31 In its defence, the defendant claimed that the instruments of transfer
from Weng May Sdn Bhd to Lukman bin Hassan and from Lukman bin
Hassan to Ng Ann Seng and the instrument of charge by Ng Ann Seng in
favour of the plaintiff were registered after the defendant was satisfied that
they were fit for registration and proceeded to register the dealings in good
faith in the course of carrying out its statutory and administrative obligations
under the NLC.

[4] DWaI1, the present Deputy Registrar of Titles in the Selangor Lands
and Mines Office, the only witness for the defendant, gave evidence as
summarised in the defendant’s submission as follows:

The Defendant had no knowledge at all concerning the acquisition of the
said Land by the Government that had taken place.

Agree that the Form K was issued by the SA and the SA should know
about the acquisition.

[5] In its defence, the defendant further contended that the plaintiff had
failed to name in its statement of claim (‘SOC’) the actual tortfeasor as
required under ss. 5 and 6 of the Government Proceedings Act 1956
(‘GPA)).

[6] In opposing the plaintiff’s claim, the defendant also advanced the
following grounds in its defence:

(i) The failure of the plaintiff in recovering its loan was caused in the first
place by the plaintiff’s negligence in giving the loan to Ng Ann Seng;
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(i1) The plaintiff was negligent in not appointing a competent valuer to value
the said land before approving the loan to Ng Ann Seng; and

(iii) The plaintiff had failed to appoint a firm of competent solicitors who
had the knowledge and experience in handling the legal documentation
for the loan to the plaintiff.

Material Facts

[71 The admitted or undisputed facts as distilled from the pleadings and
the agreed documents, both as to contents and authenticity, have been
enumerated in the plaintiff’s written submission as these:

(1) On 30/6/2010 vide Presentation no: 68904/2010, the land registry
registered a transfer in Form 14A of a land held under Geran 41302, Lot
40 Sek 5, Bandar Cheras, Daerah Ulu Langat Selangor (‘the said Land’)
from Weng May Sdn. Bhd. to Lukman bin Hassan. (Pages 3-6).

(2) On 26/5/2011 vide Presentation No. 50526/2011, the land registry
registered another transfer in Form 14A of the said land from Lukman
bin Hassan to Ng Ann Seng. (Pages 7-10).

(3) On 26/5/2011 vide Presentation No. 50527/2011, the land registry
registered a charge in Form 16A of the said land by Ng Ann Seng in
favour of the Plaintiff. (Pages 11-14).

(4) The said Land had been progressively acquired by the Government in
1980, 1996 and 1997.

(5) The following Form Ks were issued by the relevant authority in
relation to the said Land:

(1) 8/2/1985 whereby notice was given that formal possession of 1.168
acres of the said land has been taken. See page 54.

(i) 7/7/1997 whereby notice was given that formal possession of 0.7238
acre of the said Land has been taken. See page 55.

(iii) 6/2/1998 whereby notice was given that formal possession of 0.9758
of the said Lad has been taken. See page 56.

(iv) With the issuance of the last Form K the entire said Land was
acquired as at 6/2/1998.

Issues To Be Tried

(@ Whether the Land Administrator had breached his statutory duties
pursuant to s. 23 of the Land Acquisition Act 1960 for failing to make
a memorial of the acquisition of land for title No. 41302, Lot 40,
Section 5, Bandar Cheras, Daerah Ulu Langat, Selangor?

(b) Whether the proper registering authority negligently endorsed in the
register document of title the increment of quit rent and non-payment of
quit rent when the land had been acquired by the State Authority?
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‘Whether the Land Administrator was negligent for failing to cancel the
issue document of title which has been disposed of pursuant to s. 27 of
the Land Acquisition Act 1960 once it had been returned to the Land
Administrator?

Whether the Land Administrator was negligent in executing the transfer
of land from Weng May Sdn Bhd to Lukman bin Hassan and
consequently from Lukman Bin Hassan to Ng Ann Seng?

Whether the Land Administrator was negligent in issuing the new
document of title respectively to Lukman bin Hassan and to Ng Ann
Seng?; and

Whether the defendant was liable to the plaintiff to pay damages for
losses suffered and if it is in the affirmative, what is the amount of
damages?

Particulars of the Defendant’s Alleged Negligence and Breach of Statutory
Duty

(8]

These are to be found in para. 8(i) to (v) of the amended statement of

claim as follows:

)

(ii)

(iii)

(iv)

™)

The Registrar of Land Titles has failed to make a memorial of the
acquisition in the Register document of title pursuant to s. 23 of the
Land Acquisition Act 1960, which constituted a breach of statutory

duty;

The Registering Authority had negligently endorsed on the title of the
said land an increment of quit rent and non-payment of the quit rent,
when in fact there should no longer be any quit rent payable since the
said land had already been acquired by the Government;

Given that the said land had already been acquired, the Registrar failed
to withdraw and dispose of the issue document of title (‘IDT’) pursuant
to s. 27 of the Land Acquisition Act 1960 despite the documents having
been surrendered to the Land Registry Office upon the transfer of the
said land from Weng May Sdn Bhd to Lukman bin Hassan in 2010 and
subsequently to Ng Ann Seng in 2011;

The Registrar allowed the registration of dealings of the said land by
effecting the transfer of the said land from Weng May Sdn Bhd to
Lukman bin Hassan and subsequently from Lukman bin Hassan to Ng
Ann Seng, where in law, the instruments of dealings effecting the
transfer and charge were unfit for registration pursuant to s. 292 of the
NLC; and

The Registrar had negligently issued a fresh title to the said land to each
of the parties concerned following the registration of transfer of the said
land.
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Analysis And Findings

[91 The parties were on common ground as to the legal effect of the
issuance of the three Form Ks before the three subsequent dealings on the
subject land. It is beyond dispute that the issuance of the Form Ks would
render the three subsequent dealings null and void. This issue was
deliberated upon by the Court of Appeal in Ishmael Lim Abdullah v.
Pesuruhjaya Tanah Persekutuan & Anor [2014] 7 CLJ 882 where Mah Weng
Kwai JCA, in delivering the judgment of the court held:

Upon the issuance of Borang K in 1974, the land had been vested in the
State Authority notwithstanding that there was an omission to endorse
the memorial on the title, which was a requirement under s. 23 of the Act.
The requirement for an endorsement of the memorial was a formality and
the omission to do so did not invalidate the acquisition process. As such,
the purported transfer of the land in 1975 to the appellant’s father and
in 1992 to the appellant was void and ineffective. The acquisition process
had ended in 1974.

[10] Applying the above ratio to the instant case, the most noteworthy fact
with respect to the subject land is that the acquisition process was completed
on 6 February 1998 following which there was no land left that could be
dealt with. Hence, there was no question that the three subsequent dealings,
namely, the transfer of the said land from Weng May Sdn Bhd to Lukman
bin Hassan and from Lukman bin Hassan to Ng Ann Seng and the charge
from Ng Ann Seng to the plaintiff are all void and ineffective based on the
common law maxim ‘nemo dat quod non habet’ following the ration in the
above Court of Appeal case.

[11] It is at the outset important to point out that the defendant did not
dispute breach of or non-adherence to, the procedures laid down in s. 23 of
the Land Acquisition Act 1960 (‘LAA’) as no memorial of the acquisition
was made upon the register document of title (‘RDT’) or any other
appropriate official record by the authority entrusted with registration. In
this regard, I agree with the contention of the plaintiff that the defendant’s
stand that the procedure prescribed in s. 23 is merely a formality, the
non-compliance of which does not amount to a breach of statutory duty that
is actionable for damages suffered by the aggrieved party is misconceived. As
correctly argued, the point to be noted is that while the Court of Appeal in
Ishmael Lim bin Abdullah held that the requirement for endorsement of the
memorial is a formality. The omission to make the endorsement did not
invalidate the acquisition process. In this case, the plaintiff is not seeking for
an order to invalidate the said acquisition but to hold the defendant liable for
negligence and/or breach of statutory duty.

[12] Further, the defendant had undeniably breached the provisions of
ss. 25 and 26 of the Land Acquisition Act 1960 (‘LAA’) and failed to abide
by the procedures laid down therein and thereby breached its statutory duties
and obligations as alleged.
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[13] These sections come into operation when any part of a lot is acquired,
as in the present case but the procedures therein were blatantly not adhered
to by the defendant. There was no revision of rent, resurvey and
recalculation of rent done as required by s. 25 nor was a title in continuation
issued to the proprietor for the remaining portion in compliance with s. 26.

[14] As for s. 27 of the LAA it provides that:

(1) Subject to ... and to the following subsections, the issue document of
title delivered pursuant to section 24 shall be retained by the proper
registering authority and disposed of in such a manner as may be provided
by rules made under section 69.

(2) Where an issue document of title delivered pursuant to section 24

relates to land which has not been acquired as well as to land which has

been acquired, the proper registering authority shall make an endorsement

indicating that it has been cancelled insofar as it relates to the land which

has been acquired and shall then return it to the person who delivered

it.
[15] The material documents before the court on the issue at hand are a
copy of the issue document of title (‘IDT’) issued to Weng May Sdn Bhd
(‘“WM’) on 11 November 1998 as a title in continuation pursuanttos. 175A
of the NLC, a computer generated IDT issued to Ng Ann Seng, and a charge
executed by him in favour of the plaintiff. A perusal of the title documents
and the registered charge would clearly reflect a non-compliance with the
mandatory procedure laid down in s. 25 and s. 26 of the LAA from the time
the partial acquisition process began, culminating in the entire acquisition of
the subject land.

[16] Despite the entire land having already been acquired, the IDT, after
the land was registered in the name of Ng Ann Seng as proprietor and charged
to the plaintiff as chargee carried the endorsement that the quit rent payable
had been amended pursuant to s. 101 of the NLC, w.e.f. 1 January 2006.
This is indisputably an act of negligence on the defendant’s part as quit rent
was no longer chargeable upon the complete acquisition of the subject land,
DW1, under cross-examination candidly admitted this fact.

[17] It was indisputable that the issuance of the title in continuation to WM
on 11 November 1998 despite the complete acquisition enabled it to deal
with subject land by transferring it to Lukman bin Hassan on 3 May 2010
who then came into possession of the title (‘IDT’). This in turn, enabled him
to effect the transfer to Ng Ann Seng who was thereafter able to execute the
charge in favour of the plaintiff on 26 May 2011. All these could not have
been possible had the registering authority complied with the procedures
prescribed in ss. 25, 26 and 27 of the LAA. Had the registering authority
acted in accordance with the law, the Registrar would not have been able to
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issue the said title in continuation on 11 November 1998. This act of
negligence indisputably resulted in the predicament that eventually befell the
plaintiff as its security was then rendered non-existent and lost for good.

[18] When WM'’s solicitors applied for cancellation of the IDT on
10 August 1995 the Form K for the first partial acquisition of the subject land
had already been issued some eight years ago but the prescribed procedures
under ss. 25, 26 and 27 of the LAA had not been followed. This omission
or failure resulted in the wrongful issuance of the impugned title in
continuation on 11 November 1998. To his credit, DW1 was forthright in
admitting that when the land was transferred to Ng Ann Seng (‘Ng’), the
chargor, the title ought to have been in the hands of Lukman bin Hassan
(‘Lukman’). Further and importantly, that the transfer from Lukman to Ng
occurred as a result of the Form K not being endorsed as a memorial on the
RDT. As contended by the plaintiff, by virtue of s. 86(b) of the NLC, the
State Authority guarantees the correctness of the information contained in the
IDT since it is merely a copy of the RDT, the effect being that the plaintiff
is in law entitled to rely on the conclusiveness of the information contained
in the RDT which can be regarded as conclusive evidence of all the matters
appearing therein s. 89 of the NLC is considered to embody the 'curtain’ and
‘mirror’ principles that persons dealing with the registered proprietor of the
land can safely act on the information presented on the Register and that it
is not necessary to go behind the Register in order to ascertain the validity
of the information contained in it.

(See Teo Keang Sood & Khaw Lake Tee, Land Law in Malaysia, Cases &
Commentary, 2nd edn, p. 28).

[19] As regards DW1’s evidence that the defendant had no knowledge of
the present acquisition process, it is first important to note that the defendant
has not made this plea in its defence and thus, the evidence violates the
established principle that parties are strictly bound by their pleadings. It is
trite law that evidence adduced on issues and matters not raised in the
pleadings cannot be considered to adjudicate the claim. As admitted by DW1
himself, upon issuance of the Form K, the SA ought to be fully aware of the
acquisition of the subject land. It is noteworthy that the entire acquisition
process is under the purview of the SA and pursuant to s. 12 of the NLC,
both the Land Administrator and the defendant are appointees of the SA and
act as authorised representatives of the SA in executing the said process. For
the defendant to now plead absence of knowledge of the acquisition process
is wholly misconceived and baseless. Coming now to an important defence
raised by the defendant, namely, that the claim is wrong / bad in law as the
plaintiff had failed to name the tortfeasor as required by ss. 5 and 6 of the
Government Proceedings Act 1956 (‘GPA’), in my view, the provisions of
these sections cannot provide a good defence to the defendant in the present
action. This is so as this action is not intended to render the Government
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vicariously liable for the tortious acts or negligence of its officer and as such,
the prescribed conditions for bringing an action of this kind would not apply.
I concur with the contention of the plaintiff on this issue that s. 5 and s. 6
of the GPA can only be invoked as a defence if the plaintiff is seeking to
make the Government vicariously liable for the tortious act of its officer in
which event it would be insufficient to merely identify the officer without
joining the officer as a party. My attention was drawn to the Federal Court
case of Kerajaan Malaysia & Ors v. Lay Kee Tee & Ors [2009] 1 CLJ 663, where
it was held as follows on the issue of the Government’s vicarious liability:

In any claim in tort against the government, the government officer who
was responsible for the alleged tortious act must be made a party and his
liability must be established before the government could be made
vicariously liable as principal (ss. 5, 6 of the Government Proceedings Act
1956 (‘GP”)). It would be insufficient to merely identify the officer without
joining the officer as a party because liability by evidence needed to be
established. It was only upon a successful claim against the officer
personally could a claim be made against the government. (para 16).

[20] Moreover, no responsible officer of the defendant can be held liable
even if his identity is known and is brought as a co-defendant as in the
absence of bad faith he would be conferred absolute immunity from any
liability whatsoever.

(See s. 22 of the NLC).

[21] As to the defence allegation that the plaintiff itself was in the first place
negligent in granting the loan to Ng Ann Seng and thereby caused the failure
to recover the loan, suffice to say that the relationship of the plaintiff with
its customer would not exonerate the defendant if there is evidence of
negligence and/or breach of statutory duty/obligations on its part. The
creditworthiness of the borrower is strictly a matter between the plaintiff and
the former and cannot afford a good defence to the instant claim. Whether
or not the plaintiff was negligent in evaluating the ability of the borrower to
repay the loan was irrelevant to the plaintiff’s pleaded case.

[22] In respect of the plaintiff’s alleged negligence in appointing a
competent valuer before approving the borrower’s loan application, not an
iota of evidence was led to prove this allegation, particularly that the
plaintiff’s valuer was negligent in conducting a thorough investigation of the
subject land beyond just making a title search at the Land Registry. It is
important to bear in mind that this was a normal valuation in respect of a
loan application and not for the purposes of foreclosure proceedings where
the market and forced sale values were of importance. Hence, there was no
duty on the part of the lender’s valuer to go beyond the title search and make
enquiries from other authorities to determine the status of the land or to
detect any acquisition process involving the land. In essence, there was no
proof of negligence on the valuer’s part in failing to detect the series of
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acquisitions carried out by the authorities which he would have if not for
negligence and/or breach of statutory duties and/or obligations by the
defendant as adverted to.

[23] Lastly, as to the allegation that the plaintiff had failed to appoint a
competent firm of solicitors with sufficient expertise in handling its legal
documentation, my attention was drawn to the fact that a third party notice
(‘TPN’) had in this case been issued by the defendant against the said
documentation solicitors on the same grounds as alleged in the defence.
However, an application commenced by the said solicitors to set aside the
TPN was successful wherein the TPN was set aside by this court with costs
and further proceedings in relation to the TPN were struck out. No appeal
was brought by the defendant against this order which, therefore, stands.
Hence, the issue of negligence by the plaintiff’s documentation solicitors is
a non-issue by reason of res judicata.

[24] To conclude on the various defences raised by the defendant, I concur
with the plaintiff’s contention that based on the totality of the evidence
adduced at the trial, the fact remains that there was really nothing to alert
the plaintiff, the valuers and/or the loan documentation solicitors that the
subject land had been acquired. This is self-evident from the fact that the
plaintiff’s charge was registered by the Land Registrar. DW1 himself
conceded that apart from the entry of the Form K as a memorial in the RDT,
there was no other form of notification to the defendant of the acquisition.
It follows, therefore, that there was no question at all of the plaintiff’s
valuers, and/or solicitors being incompetent for not knowing about the
acquisition.

Conclusion

[25] Upon having evaluated the totality of the evidence adduced at the trial,
I find that the plaintiff has proved its case as per its pleaded claim on a
balance of probabilities that the defendant had, as the statutory body
entrusted with powers in respect of land administration and registration of
land titles and dealings on behalf of the State Authority, committed the tort
of negligence and/or breach of statutory duty by failing to endorse the
memorial of acquisition on the title. This negligent omission had eventually
caused the plaintiff to lose its security via the charge over the land in its
favour and thereby caused losses and damages to the plaintiff as pleaded.

[26] The defendant has clearly breached the provisions of ss. 25 and 26 of
the Land Acquisition Act 1960 (‘LAA’) and failed to abide by the procedures
laid down therein and therefore, breached its statutory duties and obligations
as alleged.

[27] Section 5 and s. 6 of the GPA cannot provide any good defence to the
defendant as this is clearly not an action to make the Government vicariously
liable for the negligence of its officer as evident from the pleadings.
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[28] For the foregoing reasons, I allowed the plaintiff’s claim and entered
judgment for plaintiff in the sum of RM1,752,994.83 as at 30 April 2013
with interest of 4% per annum from 30 April 2013 until the date of judgment
and 5% per annum from the date of judgment until realisation and costs.

Quantum

[29] The quantum of the plaintiff’s claim as pleaded was not disputed or
challenged by the defendant at the trial. The judgment sum was arrived at as
follows.

[30] Based on the unchallenged evidence of PW1 the plaintiff could not
recover its loan of RM1.5 million which it had released after receipt of the
loan documentation solicitors’ letter of advice.

[31] What the plaintiff foreclosed was an ‘illusory’ or non-existent security
which it was unaware of but the land was sold to the successful bidder at
RM2,300,000. If not for the omission or failure by the SA as pleaded, the
plaintiff would have stood to recover from the proceeds the debt due from
the borrower in the sum of more than RM1.5 million as at 31 January 2012.

[32] As at 30 April 2013, the debt due amounted to RM1,765,108.73,
based on the undisputed figure given by PW1 in his testimony as extracted
from the plaintiff bank’s computer system. Having taken into account the
auctioneer’s fee of RM4,503 and the legal fee of RM13,383 which were
unrebutted and deducting a sum of RM30,000 being the court deposit, the
judgment sum as above was arrived at.

[33] Lastly, I assessed costs payable by the defendant to the plaintiff in the
sum of RM25,000 having considered the nature and value of the claim, the
issues arising for determination, the length of the trial and all other
surrounding factors.




